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Abstract Although they were never confirmed conquerors, the total waiver for

loss and damage caused by the Japanese in the Pacific war under Article 14(b) of the

Treaty of San Francisco conferred a blanket sovereign immunity on them in the

jurisdictions they invaded including the Philippines, Malaya, Singapore and Hong

Kong. As occupiers under the Convention (IV) respecting the Laws and Customs of

War (the Hague Regulations) the evaluation of Japanese state practice and liability

to pay compensation arising from misuse of civilian-owned private property rests

entirely on the validity of Article 14(b). This paper takes the prospects of the Hong

Kong Chinese of winning individual-to-state reparations as an example of how a

new reparations model could work. In particular, it surveys financial losses that

were incurred by them during the Japanese Occupation (1941–1945). The misap-

plied sovereign immunity granted to the Japanese for wartime loss and damage

under Article 14(b) has allowed them to escape evaluation as occupiers. But rec-

ognizing Article 14(b) as void would not necessarily open the flood gates if the

moderating elements of military necessity and an occupant’s monetary policy

prerogative were applied. Thus, rather than focus on the loss of value of money

through confiscatory currency exchange rates, rampant price inflation or demone-

tization, a new reparations claim should focus on money taken by the Japanese of

non-Kwomintang Hong Kong Chinese in house-to-house requisition drives and

from bank deposit accounts.
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1 Introduction

The Japanese characterized their simultaneous invasions of British, American and

Dutch possessions in East Asia on 8 December 1941 as pre-emptive acts to

commence the Pacific War due to the choke applied by Western nations on its

supplies of oil and aviation fuel, among other necessities.1 However, the application

of the international laws of belligerent occupation stands apart from the historical

question of who was responsible for beginning the Second World War in the Pacific

as the self-defense argument only concerns whether Japan was justified under the

Kellogg-Briand Pact to solve its conflicts ‘‘except by pacific means’’.2 Western

jurists are as one in the view that the laws of occupation apply equally if a war has

its origins in self-defence or is the result of unprovoked aggression.3 Therefore, it

matters not whether on 8 December 1941 Major General Takeo Ito and his 20, 000

strong 38th Division were unprovoked aggressors or acting in pre-emptive self-

defence when they poured across the China/Hong Kong border at Sham Chun River.

Once Hong Kong’s defenders could no longer ‘‘hold fast for King and Empire’’4

they delivered their surrender at 3.30 pm on 25 December 1941 and Ito and his

superior, Lt General Takashi Sakai, were for the purposes of international law in

charge of an army of occupation. Other victorious Japanese military officers were to

be in exactly the same position as the Gunseicho leadership of Hong Kong including

General Tomoyuki Yamashita in Singapore on 15 February 1942 and Lt. General

Masaharu Homma in the Philippines on 8 May 1942.

Benvenisti avers that because an occupant cannot achieve sovereignty through

post-invasion occupation it merely exercises what he terms ‘‘temporary managerial

powers.’’5 The Japanese were expected to establish a system of direct civil

administration and to continue in a caretaker mode until a solution to the Pacific

conflict was achieved by combatants, such as a treaty and cession of territory

(annexation).6 Having regard for this requirement, at no time between 1941/2 and

1945 could Japan assert sovereignty in the Philippines, British Malaya, the Dutch

East Indies, Hong Kong or Singapore. Due to its surrender in 1945 following the

detonation of atomic bombs in Hiroshima and Nagasaki, the Japanese state was

never in a position to assert in the usual manner its sovereignty in the European and

US colonies it overran. Yet in 1952 the waiver in Article 14(b) of the Treaty of San

Francisco rewarded the Japanese with the immunity usually reserved to a sovereign

and it retrospectively exonerated them in regard to their acts against persons and

property in the Pacific theatre of war. Thus, the traditional distinction between

occupant and conqueror was transfigured by the Treaty because confirmed conquest

was no longer considered to be a precondition to non-liability for loss and damage

caused during an occupation phase.

1 Nomura (1943), pp. 705–706.
2 Article 2, Kellogg-Briand Pact (1928) (ratified by Japan 24 July 1929).
3 Dinstein (2009), p. 3; Fox (2008), p. 220; Stone (1954), p. 695.
4 Louis (2006), p. 352.
5 Benvenisti (1993), p. 5.
6 Ibid, p. 6.
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Japanese courts have on occasion relied on Article 14(b) alone to strike out

reparations claims but remarkably in other cases have not sought to make Article

14(b) a disqualification for compensation claims under Article 3 of the Convention

(IV) respecting the Laws and Customs of War (‘Convention IV’) which concerns

the liability of a belligerent party to pay compensation for losses incurred during an

occupation. In one such case in 1993, the Hong Kong Reparations Association

(HKRA) sued the Japanese government in the Tokyo District Court for the

redemption of 760 million in Military Yen that was issued during the territory’s

occupation. In 1999, the final appeal court ruled against this claim on the basis that

the Hague Regulations do not give an individual victim the right to request

individual damages or reparations.7 The court did not refuse to hear an Article 3

argument on account of Article 14(b) but rather dismissed the claim on a narrow

ruling of the scope of Article 3: ‘‘It should be said that there is no provision for the

right of an individual who has suffered damage from acts violating the Hague

Regulations to make a claim for compensation for damages against States’’.8 The

same narrow interpretation of Article 3 was used by the Tokyo District Court to

dismiss a 1998 claim by Dutch nationals who were made into comfort women when

the Japanese invaded Indonesia,9 but no mention was made in this case either of

Article 14(b) as a bar to an Article 3 claim. This indicates that there is hope in

Japanese courts if they can be persuaded that Article 3 anticipates individual-to-state

reparations claims as their disposition in both cases shows that they are not adverse

to the proposition that Article 3 has been received into domestic law. Should the

Japanese courts prove to be immovable in their current interpretation of Article 3,

however, there is a need to consider whether reparations claims are best argued

before an international reparations tribunal rather than in Japanese domestic courts.

If an international tribunal is the best course of action there needs to be a

determination what will be made of Article 14(b).

The narrow rulings of the Japanese courts, have been to the effect that, Article 3

does not sustain individual-to-state reparations claims. This constitutes a narrow

reading of the 1907 Convention’s framers’ intentions as to the scope of the Article

that does not recognize the debate in the literature which suggests that it is no cut

and dried matter. Solis contends without offering a reason that Article 3 anticipates

states only10 but Kalshoven finds that Article 3 does support individual claims on a

reading of the minutes of the 1907 convention.11 It is not easy to reconcile the two

views but this does not justify ignoring the discrepancy in the courts.

Counting against an argument that reparations remain a live issue is a view that,

the peace of San Francisco constituted a war-time settlement of all claims and

closure of the claims period is both good public policy and essential to normalizing

7 X et al. v. State of Japan, Tokyo District Court, Judgment, June 17, 1999 Available at: http://www.

tomeika.jur.kyushu-u.ac.jp/intl/jailpdf/028_Tokyo%20District%20Court%20Judgment,%2017%20June,%

201999.pdf (accessed 15 October 2012).
8 Ibid.
9 X et al. v State of Japan, Tokyo District Court, Judgment, November 30, 1998; H.T. (991) 262 [1999].
10 Solis (2010), p. 54.
11 Kalshoven (1992), p. 830.
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post-war relations in East and South East Asia. On such an account, it should be

enough for the war to be closed that the Japanese were required to return all the

lands that they overran and that their worst war criminals were given trials and

executed. It flows from such a perspective that, the peace of San Francisco was a

settlement of all claims following a war, in such a manner as to allow future

peaceful relations. Such contentions are little in evidence in the literature on

reparations. There is, however, a large and growing body of work that seeks to re-

open the reparations issue on the ground that the injustices of the past were not

satisfactorily answered by the San Francisco peace settlement.12

In the first section of this article it is noted that both the international academic

community and the Japanese courts have not moved for the reconciliation of

Article 14(b) with Article 3 as both have preferred to deal with each separately and

to leave their relationship as a type of unfinished business that no-one could say

ever had a start. But let it be accepted momentarily that the Japanese state is

accountable in an international reparations tribunal to compensate victims under

Article 3 for the acts of Sakai/Ito, Homma, Yamashita and their ilk for breaches of

the private property principle in Article 46 of the Annexure to Convention (IV)

respecting the Laws and Customs of War (the Hague Regulations) viz ‘‘private

property… must be respected’’.13 Such a tribunal—taking a robust approach to its

jurisdiction—could not avoid addressing the validity of the waiver granted to the

Japanese by Article 14(b) of the Treaty of San Francisco for loss and damage that

they caused during the war or fail to explain why it is or is not a block on Article 3

compensation.

Under Article 14(b) the Allies waived ‘‘all reparations … arising out of any

actions taken by Japan and its nationals…’’14 Of course, had the Japanese won the

war and achieved sovereignty via confirmed conquest, such an article would never

have existed. They could have wiped the slate clean on violations of private

property that they committed when they were occupiers and this is because it was

recognized by Holland that, a private bank deposit of a citizen gives rise to a

personal right which should not pass to the ‘‘temporary sovereign’’ unless the

occupation matures into a conquest.15 Therefore, should the Article 14(b) immunity

of the Japanese be revisited and deemed void, Article 3 of Convention (IV)—

providing as it does that, ‘‘[a] belligerent party which violates the provisions of

the… Regulations shall… be liable to pay compensation’’16—stands ready for use

as a basis for compensation by the Hong Kong Chinese, among others, for Japanese

misuse of their private property. This would be based on an argument that Japan can

be investigated by an international reparations tribunal as an occupier under the

12 Ming (2010); Zegveld (2010); Kwon (2005); Levin (2008); Casey and Strongin (2000); Eilers (2001);

Kalshoven (1992).
13 Article 3, Annexure to Convention (IV) respecting the Laws and Customs of War (the Hague

Regulations).
14 Article 14(b), Treaty of San Francisco (1952).
15 Holland (1908), p. 40.
16 Above n 13.
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Convention (IV) rather than be protected as a state engaging in presumptively

sovereign acts under the Treaty of San Francisco.

This article begins by assessing the contention of Eilers that Article 14(b) is

void because it offends the jus cogens norm of individual restitution.17 This

opens the way for an argument in the line of Kalshoven that Article 3 of

Convention (IV) is a basis for individual persons to claim reparations from the

Japanese state because it constitutes a model instruction to an occupying army to

pay citizens for requisitions.18 However, the scope of compensation available is

moderated by applying the military necessity test developed in the work of

Carnahan which regards it as a ‘‘significant legal restraint’’ on an occupier.19

Compensation may not be available to an individual when property was

appropriated in circumstances of genuine military necessity because it is argued

to be, in its own right, a form of limited sovereign immunity that is legitimately

exercised by an occupant without needing to wait for confirmed conquest and

cession. Furthermore, if it is recognized—as Benvenisti does—that an occupant

can act with impunity in regard to currency circulation and exchange rates20 then

in the case of Hong Kong the number of compensable items is reduced

significantly. In this light, the fate of Chinese owned bank deposits in British and

American ‘enemy-owned’ banks appears to be a more viable line of inquiry for

reparations than the claim over suitcases of demonetized military yen that failed

in 1999.

This article carries forward its arguments in three sections. The first section

assesses the doubts about the validity of Article 14(b) and essays the effect that a

reinvigorated military necessity test would have on claims under Article 3. The

potential availability of individual-to-state reparations for the lost money of Hong

Kong and use of military necessity during the Occupation of Hong Kong are the

concerns of this section. The second section surveys the prospects of individual-

to-individual reparations claims as arguments in their favour are prominent in the

literature. This section considers the question of whether an individual Hong

Konger has a stronger claim against an individual Japanese person/company or

the Japanese state in respect of infringed property rights during the Occupation.

The third section presents the facts on what happened to money of Hong Kong

with a view to arguing that individual-to-state claims in respect of Chinese

deposits in enemy-owned banks are a logical starting point for a renewed push for

reparations.

It could be contended that the reparation of Hong Kong Chinese is a British

problem not a Japanese one as the Crown Colony of Hong Kong was a British

possession which never passed to the Japanese via treaty/cession. However, McNair

and Watts framed the responsibility on a returning sovereign to compensate not in

terms of a duty but as a discretion to compensate:

17 Eilers (2001), p. 474.
18 Kalshoven (1992), p. 830.
19 Carnahan (1998), p. 231.
20 Benvenisti (1993), p. 16.
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Although occupation does not transfer sovereignty away from the lawful

sovereign, it is not a consequence of this that the lawful sovereign may be held

responsible for wrongful takings of property by the occupant. An occupant

may, however, assume such responsibility, as by passing legislation to that

effect. In particular this may be done where the peace settlement provides for a

waiver of claims against the enemy state coupled with retention of enemy

property and assets in payment of reparations, the sums realized by the sale of

such property and assets being distributed in settlement.21

The British did not exercise their discretion to compensate on their re-entry into

Hong Kong and it follows that this article reserves its analysis for a question of how

the Japanese may be brought to account. Moreover, Bentwich found that the British

honored the receipts for property given by the losing Boer officers during the second

South African War but this is something he regards as ‘‘voluntary’’ and ‘‘generous’’

but ‘‘can hardly be regarded as a precedent for future international usage’’.22

The argument in favour of Hong Kong reparations presented here has

ramifications for greater China. The combatant forces in the Second Sino-Japanese

War (1937–1945) as well as the nations who were party to the Pacific War

(1941–1945) will all need to come to an accord over the appropriate international

forum and legal framework in which to hear individual compensation claims. In the

case of Hong Kong such a forum would assess as an individual-to-state

compensation claim founded on Article 3 of Convention (IV) for the pillage of

non-enemy owned Hong Kong Dollars from private dwellings and in enemy-owned

banks conducted on behalf of the Japanese state. A succession of Japanese leaders

were named in Philip Snow’s chronicle of Hong Kong’s occupation including Lt

General Takashi Sakai (25 December 1941 to 19 February 1942), Governor

Rensuke Isogai and his chief of staff Colonel Yadoru Arisue (1942–1944), as well

as the second Governor, Lt Governor Hisakasu Tanaka and his subordinates

(1944–1945).23 In particular the actions of Governor Isogai on behalf of the

Japanese state form the core of the third section of this article.

2 Arguments on article 14(b) and article 3

The introduction foreshadowed an argument that the personal financial losses of

Hong Kong individuals are recoverable from the Japanese state under the Hague

Regulations. The task of this section is to assemble such an argument.

In 1941 the Hague Regulations comprised the body of an occupier’s pre-Geneva

Convention responsibilities and, as Fox notes, ‘‘their focus is property rights’’.24 The

Regulations place particular emphasis on private property and this is, in theory,

irrespective of whether it is owned by enemy or non-enemy nationals. Regulation

21 McNair and Watts (1966), p. 416.
22 Bentwich (1907), p. 44.
23 Snow (2004).
24 Fox (2008), p. 6.
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23(g) proscribes that the occupier is ‘‘especially forbidden…to destroy or seize’’

enemy property except where ‘‘imperatively demanded by the necessity of war’’.

Article 46 provides that private property is to be respected by the occupier but—as

with enemy property—this is subject to the occupant’s right seize materials or goods

suitable for war purposes whether privately owned or not.25

Convention (IV) is recognized as customary international law and a legitimate

basis for assessing state practice. This is the case albeit that doubts have been

expressed by Lancaster as to their customariness due to them being frequently

flouted by occupants in practice.26 It has been reasoned by Meron, however, that the

customariness of Convention (IV) derives from it being the subject of opinio juris.27

Moreover, the Regulations have been used in an international criminal tribunal

established by the Kwomintang (KMT) Chinese government after the Pacific War

ended which tried a case based on crimes against property in Hong Kong. This trial

gives the Regulations a basis in opinio juris as international criminal laws, if not as a

source of compensation for individuals. Lt General Sakai was tried, found guilty and

executed for his commission of war crimes during the invasion of the territory.

Among the violations for which he was found to have had command responsibility

included breaches of the Hague Regulations relating to property: Article 28

(forbidding the giving over to pillage of a town or place, even when taken by

assault); Article 46 (protecting ‘‘family honour and rights, individual life, and

private property’’ and ‘‘forbidding confiscation of private property’’); and Article 47

(declaring any pillage ‘‘expressly forbidden’’).28

Knoops opined that there is uncertainty how the Hague Regulations should be

enforced and in which forum (whether it be a domestic or international criminal

tribunal).29 However, the Sakai trial is as demonstrative a precedent for the use of

the Hague Regulations in relation to property crimes in the Pacific War as was their

use in the Nuremberg trial of Alfred Rosenberg, for among other things, pillaging

private property from Jewish houses in Poland and Russia.30 The command

responsibility of the likes of Sakai and Rosenberg for crimes against property were

substantiated under the Hague Regulations. In their trials the Regulations were used

explicitly as a source of international criminal law standards. Yet the international

judicial community has not progressed the loss of private property as a

compensation claim that can be pursued by individuals who have suffered wrongs

during states of occupation. By diagnosing events as criminal acts and ignoring

Article 3 international law has allowed wrongs to be suffered without remedies.

The ongoing academic debate has not reconciled the loss and damage waiver in

Article 14(b) of the Treaty of San Francisco—ratified by the Japanese on 28

25 Cole (1974), p. 74.
26 Lancaster (2006), p. 55.
27 Meron (2005), pp. 817–818.
28 Trial of Takashi Sakai, Chinese War Crimes Military Tribunal of the Ministry of National Defense,

Nanking (29 August 1947) 7.
29 Knoops (2008), pp. 170–171.
30 Cited in Prosecutor v. Tihomir Blaskic (Trial Judgement), IT-95-14-T, International Criminal Tribunal

for the Former Yugoslavia (ICTY), 3 March (2000), 77.
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November 1951—with Article 3 of Convention (IV) by which they would be bound

but for the waiver. Article 3 provides that,

[a] belligerent party which violates the provisions of the said Regulations

shall, if the case demands, be liable to pay compensation. It shall be

responsible for all acts committed by persons forming part of its armed

forces.31

On the face of it, the liability created by Article 3 is at odds with Article 14(b) as

the latter expressly excluded Japan’s responsibility for compensation of nationals

for property loss in occupied territories by providing that: ‘‘the Allied Powers waive

all reparations claims of the Allied Powers, other claims of the Allied Powers and

their nationals arising out of any actions taken by Japan and its nationals in the

course of the prosecution of the war’’.32 Article 14(b) well served the political and

economic imperatives of the Cold War but the exoneration it gave fuels a continuing

antipathy between the Chinese and Japanese peoples. The inclusion of it in the

Treaty can be explained as a product of post-war American pragmatism; it was

driven by the geo-political need of the time to economically resurrect Japan as

quickly as possible. Japan was to be a block on emerging communist influence in

East Asia and a US stalwart for the sake of regional security. The inclusion of

Article 14(b) in the Treaty was shown by Lowe to have been secured primarily by

US diplomacy. The British accepted the Treaty. But Lowe notes that when it was

formally concluded, they remained raw from the loss of Singapore and fearful of

renewed Japanese competition in the textile sector; these factors made them less

than cheerful exponents of it.33 He also argues that the British finally agreed to the

Treaty in part due to Japanese Prime Minister Yoshida’s conciliatory reading of the

war as one in which Japan’s leaders had ‘‘gone crazy’’ in their attempt to liquidate

Western interests in East Asia.34 Strengthening and deepening economic ties

between former combatants was the priority of the United States. Moreover, Katada

explained that, instead of seeking reparations in the formal sense, in the wake of the

Treaty the US compelled the Japanese to offer a program of foreign aid to South

East Asian countries which was premised on developing economic cooperation for

mutual recovery.35

Despite the insistence of the Americans on the inclusion of Article 14(b) in the

Treaty and several decades of Japanese reliance on it to deny war reparations

claims, an argument that reparations are assessable under Article 3 of Convention

(IV) is not entirely without hope. Eilers contends that it is unjust that individual

claims against Japanese companies who used US servicemen as forced labourers

during the war are dismissed by reference to Article 14(b).36 Considering that the

Treaty is routinely interpreted to waive reparation claims, Eilers avers that the US

31 Article 3, The Hague Regulations.
32 Article 14(b), Treaty of San Francisco (1952).
33 Lowe (2003), p. 395.
34 Ibid, p. 394.
35 Katada (2000), p. 203.
36 Eilers (2001), p. 474.
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condones injustices caused by Japanese wartime action and this violates the

principle of restitution which she regards as a jus cogens norm which makes Art

14(b) void.37 In her view customary international law requires compensation when a

wrong is proven and that, ‘‘the request for compensation is not a mission for

revenge; rather, it is a request for historical justice and restitution for the harm

done.’’38 Therefore, should Article 14(b) be unavailable to the Japanese on grounds

of it denying restitution the live issue becomes how reparations can be assessed

under Article 3.

2.1 Military necessity and the Carnahan thesis

It is necessary to articulate a proper balance to be struck in a zone of occupation

between, on one hand, the importance of private property to an individual and, on

the other hand, a need for its availability to an occupier on grounds of military

necessity in the midst of fighting a total war. Accepting that Article 14(b) of the

Treaty of San Francisco is void and that Article 3 of Convention (IV) is in play, the

question of military necessity in justifying an occupant’s acts toward private

property could still exonerate the Japanese state or leave it exposed to liability. Most

occupants have regarded military necessity as a perfunctory matter and in no way a

constraint on violations of Articles 23(g) and 46 of the Hague Regulations. There

has prevailed an uncritical acceptance that, during the Pacific War ‘‘military

necessity ruled supreme’’, as Schmitt put it.39 None would doubt the normative truth

of this. Nevertheless Carnahan proposes that military necessity as referred to the

Hague Regulations is capable of being used as an evaluative concept which can

confer legitimacy on an occupant’s acts in some cases but not in others:40

[t]oday, military necessity is widely regarded as something that must be

overcome or ignored if international humanitarian law is to develop, and its

original role as a limit on military action has been forgotten. As a result, the

principle has not been applied in new situations where it could serve as a

significant legal restraint until more specific treaty rules or customs are

established.41

It is not implied by this either that military necessity is incapable of being an

effective tool in prosecution of property crimes or that it should be a test so difficult

to pass that an occupier always fails it. The implication of a ‘‘significant legal

restraint’’ approach to military necessity is that, on occasions, it will not, when

subsequently applied to an occupant, supply an occasional sovereign shield.

The overwhelming majority of international law theorists point to a bright line

between sovereignty and occupation. This means that it is arguable that situating

37 Ibid, p. 497.
38 Ibid.
39 Schmitt (2010), p. 807.
40 Carnahan (1998), p. 220.
41 Ibid, p. 231.
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military necessity as an intermediate sovereignty is not an option. For instance,

Koskenniemi posits that:

[w]here a sovereign is by definition not legally accountable to anyone, an

‘occupying power’ is accountable to the population and to the external world

by reference to the specific rules and principles that govern occupation under

international humanitarian law.42

Moreover, the distinction between sovereign and occupant exists in part because

the Hague Regulations would lose all efficacy if becoming a sovereign was an easy

matter. It follows that a concept of occasional sovereignty arising through justified

use of military necessity in the context of an occupation is a marked departure from

established thinking. If, however, military necessity is viewed as an evaluative

rather than inevitably exonerative concept, as Carnahan avers, then it is well

established that when an occupier uses it appropriately it need not wait for

confirmed conquest and the sovereignty flowing from it in order to be absolved of

breaching the private property principle in Article 46. It is a sovereign act by any

other name. Although—to use Koskenniemi’s phrases—it is indisputable that the

Japanese were not ‘‘at home’’ in Hong Kong but merely ‘‘happened to live’’43 there

between 1941 and 1945, the appropriate use of military necessity in respect of

private property can on occasion protect Japanese actions where there is sufficient

alignment between the taking of a thing and a bona fide military purpose. That is the

case if one further obstacle can be overcome.

2.2 Eilers on article 14(b): Solis and Kalshoven on article 3

There is a further problem with the contention developed above that an occasional

sovereign immunity covers an occupant who treats private property in a righteous

manner. It is that the total exoneration of the Japanese-caused loss and damage in its

occupied territories by Article 14(b) of the Treaty of San Francisco puts in doubt

whether occasional sovereign immunity of the type suggested above is a required at

all. Recall Article 14(b):

Allied Powers waive all reparations claims of the Allied Powers, other claims

of the Allied Powers and their nationals arising out of any actions taken by

Japan and its nationals in the course of the prosecution of the war.44

Therefore, although the Japanese were merely occupiers of Hong Kong, they

received exoneration under Article 14(b) as if they were sovereign and no concept of

occasional sovereignty to exonerate some of their acts is needed because all their

acts—including the most egregious transgressions of private property—were

forgiven under Article 14(b). But if Article 14(b) is void in its entirety then other

concepts, including military necessity as an occasional exoneration, will be needed

in order to manage compensation claims. Eilers concluded that slave labour POWs

42 Koskenniemi (2008), p. 164.
43 Ibid, p. 174.
44 Article 14(b), Treaty of San Francisco (1952).
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have a claim as Article 14(b) is void because it contravenes a jus cogens norm that

individual restitution be available45 and Kwon argues that claims for compensation

by comfort women who were violated in Japanese camps should sidestep Art

14(b) and instead be founded on other international laws such as Convention on All

Forms of Discrimination Against Women (1979) and the International Covenant on

Civil and Political Rights (1966).46 Eilers’position can be preferred because the jus

cogens right to restitution is not specific to a particular kind of war crime and any

new approach to reparations needs to start with the broadest field possible of

applicants and whittle them down with a principled approach. Were Article 14(b) to

be regarded as being void and of no effect then it remains to be determined what

prospect Article 3 of Convention (IV) holds for compensation for losses of privately

owned real and personal property of the Chinese in Hong Kong, and in particular,

their money. Such losses are to be scrutinized with reference to a ‘‘significant legal

restraint’’ military necessity test along the lines suggested by Carnahan. Before

military necessity in wartime Hong Kong is considered, the position of Eilers needs

one further bout of scrutiny.

2.2.1 A restitution right or a right to private property?

Accepting that Eilers is correct—that the relevant right is to a post-factum

individual restitution, that it is jus cogens and cannot be waived by an international

treaty—the basis of state liability for reparations can, with Article 14(b) out of the

picture, be founded on Japan’s ratification of the Convention (IV) respecting the

Laws and Customs of War on 13 December 1911.47 In the alternative, however,

the relevant right is not the post-factum right to enjoy restitution for property that

has been taken but rather a pre-factum right to enjoy private property in a zone of

occupation free of confiscation. Such a right could be based on the averment in

Article 46 of the Hague Regulations that, ‘‘private property … must be respected’’

and ‘‘cannot be confiscated’’. However, it is clear that such a right to private

property would not pass Bassiouni’s test for a peremptory norm.48 This is because,

unlike jus cogens rights not to be subject to slavery or genocide, a right to hold

private property during an occupation free of the occupant’s interference is less than

absolute. The exception constituted by military necessity results in the non-jus

cogens status of any such a right. Indeed Babala Cole’s exhaustive review of the

Hague Regulations made it clear that Article 46 is subject to military necessity.49

Even if military necessity were applied by an occupant in a most scrupulous manner

it must, on occasion, act as a justifiable exception to the private property principle.

Yet for Article 14(b) to be impeached the right to hold private property during an

occupation needs, like the right to restitution, to be jus cogens and it isn’t.

45 Eilers (2001), p. 478.
46 Kwon (2005), p. 651.
47 Scott (1915), p. 132.
48 Bassiouni (1989), p. 68.
49 Cole (1974), p. 74.
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This article proceeds on the basis that Eilers’ position holds water but that

military necessity can, in an assessment of Hong Kong reparations, perform a role

that winnows out money-based claims to a manageable number. This means that the

demise of Article 14(b) would not mean that a floodgate is demolished. Eilers

frames her argument by reference exclusively to Article 14(b) and does not refer to

Article 3 of Convention (IV). Her view is that once the Article 14(b) waiver is

regarded as condoning forced labour it contravenes a jus cogens norm and no treaty

can waive an individual’s right to compensation from a person or nation responsible

on grounds of restitution.50 Solis also entertains compensation rights for loss and

damage under Article 3 alone and does not address Article 14(b). He states that

Article 3 was ‘‘the first time a penalty provision is found in a multinational treaty

involved in the regulation of battlefield conduct; the first time, one might argue, that

rules of war became the laws of war.’’51 He further observes, however, that the

Hague Regulations specify conduct that is unlawful and provides grounds for

assessing a penalty of violation in the form of monetary compensation52 but that

they do not make provision for individuals prosecuting individuals.53 Rather, Solis

takes the view once a violation of the Hague Regulations is proven by a state, ‘‘the

penalty is imposed on the state of the offending individual.’’54 However, as noted at

the beginning of this section, nothing in the war crimes trial of Sakai suggests that

the Hague Regulations are anything more than a set of values by which to judge

criminal command responsibility of an individual military officer for crimes against

property and Japan was not called to account. Then again, the value of the precedent

can be regarded as well and truly bound by its own facts. Sakai was to the KMT a

footnote to be expeditiously deleted by calling him to account under the most

conveniently applied set of rules. This is why the Hague Regulations were construed

as international criminal laws, not as a source of victim compensation. But it was

also a matter of vanity that the KMT asserted jurisdiction over what happened to

property in Hong Kong; by judging Sakai under the Hague Regulations the KMT

government questionably presumed it had supra-national functions but, more

significantly, their conducting the trial conceded nothing to British claims for

legitimacy in Hong Kong.

For Eilers individuals or nations may be sued under the principles of restitution if

Article 14(b) is swept away; for Solis restitution is not considered as a basis for

reparations and Article 3 provides a basis for a state to sue a state, but no individual

rights. In the case of Hong Kong, however, Article 14(b) might not need to be swept

away for a reparations right to be pursued. If Article 14(b) stands it only excludes

from compensation ‘‘claims of the Allied Powers and their nationals’’. This does not

presumably include Chinese claims from Hong Kong because, as Lennox Mills

observed of the pre-Pacific war British colonial order, due to the transience of the

local Chinese peoples they were not treated as subjects by the British and nor did

50 Eilers (2001), p. 488.
51 Solis (2010), p. 54.
52 Ibid.
53 Ibid.
54 Ibid.
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they ever regard themselves as British subjects.55 An argument that the Hong

Kong Chinese were stateless in 1941 could be used to sidestep the prohibition on

the British ‘and their nationals’ bringing an individual-to-state claim under Article

14(b). It could be founded on a right to restitution of non-British individuals

whose rights remain intact and untouched by Article 14(b). If Article 14(b) is

deemed void entirely, then the soon to be discussed Kalshoven thesis can be

employed—that Article 3 is a model instruction to the state of an occupying army

to pay citizens in a zone of occupation for requisitioned goods. But on Solis’s

argument the only claim arising from an occupation under Article 3 is as a nation-

to-nation penalty reparation and this makes individual-to-state reparations seem a

remote possibility in the current East Asian political environment. A nation-to-

nation approach to Article 3 makes the opportunity of suing individual Japanese

persons or companies unavailable to members of the Hong Kong Chinese

community even though they were non-British individuals in 1941 for the

purposes of Article 14(b). Not relying on Article 3 in any form gives Eilers’

restitution thesis considerable flexibility but Kalshoven’s reading of Article 3

could make resort to restitution unnecessary.

2.2.2 Kalshoven

Like Solis, in his discussion of Article 3 of Convention (IV) Kalshoven makes no

comment on whether or not Article 14(b) disrupts access to Article 3. He argues not

in the vein of state-to-state reparations but in favour of individual-to-state

reparations under Article 3:

The record of the conference that adopted the text i.e. the Second Hague Peace

Conference 1907 provides convincing evidence that the delegates sought not

so much to lay down a rule relating to the international responsibility of one

State vis-à-vis another as one relating to a State’s liability to compensated the

losses of individual losses incurred as a consequence of their direct (and

harmful) contact with its armed forces.56

Kalshoven points out that Article 3 was not intended to be directed at contracting

states but rather supplied a ‘‘a model instruction’’ to the army of a belligerent

occupier as to their duty to pay for requisitions57 that they made from both enemy

and neutral civilians.58 However, he recognizes that even though Article 3 is not

entirely explicit in the sense of a sign stating ‘‘war damages refunded at this

window’’59 it is in his view, ‘‘unmistakably designed to enable these people to

present their bills directly to the state i.e. to its competent (military or other)

authorities, either during or after the war.’’60 Having regard to Kalshoven’s view,

55 Mills (1942), p. 389.
56 Kalshoven (1992), p. 830.
57 Ibid, p. 833.
58 Ibid.
59 Ibid, p. 835.
60 Ibid, pp. 835–836.
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one cannot imagine a more contradictory interpretation of the proceedings of the

Second Hague Peace Conference than that given by the Tokyo District Court in the

Dutch comfort women case. The Court considered that as there was agreement

amongst delegates that the question of indemnity could only be dealt with after the

conclusion of peace it meant that states were the relevant parties under Article 3, not

individuals. As a result, it concluded that, ‘‘there is no present international

agreement to the effect that, based on Article 3 of the Hague Convention, injured

individuals may bring a direct claim for compensation in domestic courts of the

offending state for its responsibility’’.61

On balance, however, Kalshoven is to be preferred to both Solis and the finding

of the Tokyo District Court because the possibility of presentation by an individual

of a bill to a former enemy state after the war is left open by the opaque words of

Article 3 itself. The formulation that, ‘‘a belligerent party… shall… be liable to pay

compensation’’ specifies neither that the party is a state nor that the recipient of the

compensation must be a state. In the Dutch comfort women case, there was an

invocation by the Tokyo District Court of Article 31 of the Vienna Convention

(1969) as a tool of interpretation of Article 3 i.e. that the subsequent practice of

states affected the interpretation of the Article and the lack of claims of individuals

being granted in domestic courts is determinative of the position that Article 3 deals

only with the rights of states.62 But this ignored the non-retroactivity principle in

Article 4 of the Vienna Convention and this is a mistake admitted by a different

bench of the District Court in the subsequent ruling in the military yen case.63

On one hand, the arguments of Eilers and Kalshoven would support a contention

that a number of chattel and real property losses that were suffered by Hong Kong

Chinese civilians at the hands of Japanese armed forces between 1941 and 1945 are

compensable from the Japanese state to an individual. On the other hand, Solis only

sees merit in state-to-state reparations. In the case of reparations arising from the

Pacific War a compensatory right dealt with by an international tribunal—be it

under the formulation of Solis or Eilers or Kalshoven—could only lie if Article

14(b) were deemed to be void. This article now proceeds on a basis that Article

14(b) is void and ventures a view on how an enlarged role for military necessity

would play out in the specific example of Article 3 individual-to-state reparations in

Hong Kong.

2.3 Military necessity in Hong Kong

It is not proposed here that every act that Japanese soldiers or occupation

administrators took against Chinese private property in Hong Kong would be

compensable under Article 3 under, for instance, an individual-to-state reparation

arrangement. Military necessity when relied on ingenuously must act, to a certain

degree, as a filter on the state responsibility of the Japanese. Although the

Kalshoven thesis that Article 3 is capable of founding an individual-to-state

61 X et al. v State of Japan, Tokyo District Court, Judgment, November 30, 1998 para 21.
62 Ibid, paras 25–26.
63 X et al. v. State of Japan, Tokyo District Court, Judgment, June 17, 1999 para 4.
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reparation claim is acceptable, military necessity could yet exonerate the Japanese if

they applied it legitimately to seizures and confiscations of property. However, the

problem for the Japanese is that some items of individually-owned chattel property

in Hong Kong were never subject to a military necessity test and this was

irrespective of whether they were enemy or non-enemy owned or indeed if what was

taken was private or public property. This means that, accepting that Article 14(b) is

redundant, the disregard for military necessity demonstrated in the Japanese policy,

Regulations for the Disposal of Seized and Confiscated Goods makes them liable

under Convention (IV) for confiscation of certain types of property. Article 3 of the

Regulations for the Disposal… states that:

[e]ach Unit must send the confiscated articles with the delivery memo

adhering to the relevant administrative sections:

1. Maps or other books to serve as references.

2. Arms, ammunitions, utensils and materials for implements of war.

3. Cars, fuel and oils.

4. Aeronautical utensils, fuel and oils.

5. Animals for Military use.

6. Currency, negotiable papers, Gold, silver, precious metals, provisions and

fodder, cloths, materials for light industry etc.64

The first five points on this list almost certainly fall within a military necessity

exemption afforded to a combatant in a total war. However, on this list the items in

point 6—including privately owned currency, negotiable paper, gold and silver—do

not invariably fall beneath the rubric of military necessity. Under Regulations for

Disposal…, all such items could be seized by a military unit in house-to-house

requisitions and confiscated by the relevant government department irrespective of

either the non-enemy status of its owner or the fact that it was privately held (the

concern of Article 46). It is clear that, as an instruction to troops on the ground, any

cash appropriation arising out of requisition from a house did not need to satisfy a

military necessity test because the policy itself said that: ‘‘each unit must send the

confiscated articles’’65 (emphasis added by author). This policy was a direction to

the occupying army that money was to be taken from private houses without receipt

and delivered to a government department. In the case of seized money the ‘‘H.K.

Intendance Dept’’ was nominated.66 Remarkably, as will be noted in the third

section, the Japanese did not regard it as militarily necessary to plunder small

Chinese deposits of Hong Kong Dollars held in non-enemy banks. In the absence of

retrospective sovereign immunity a requisition from a private house of Hong Kong

Dollars is no more defensible than looting savings accounts yet the policy on

requisitions was so markedly different that the Japanese construction of military

necessity could only be based on expediency or opportunism.

64 HKRS165-4-1, ‘‘Regulations for the Disposal of Seized and Confiscated Goods’’ (30 November 1942)

in Papers Relative to Investigation Into Seizure of Property by the Japanese in the Colony of Hong Kong

3.
65 Ibid.
66 Ibid.
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On Kalshoven’s view, Article 3 of Convention (IV) is a model instruction which

requires payment to be made for requisitioned goods after the war. Irrespective of

whether money was taken by the Japanese from a Chinese deposit account in an enemy-

owned bank or taken from under a sleeping mat in a private residence, it can be

contended that the compensation principle in Article 3 or the restitution principle

outlined by Eilers transforms the seized money into a debt to be repaid after the war to an

individual by a state. This is because military necessity is unavailable to the Japanese

in situations where there was absolutely no circumspection about taking such property.

The fourth and final section proposes investigates what happened to the money of

Hong Kong and reprises an argument raised in the introduction that it is Chinese

deposits in liquidated enemy banks that should be the focus of the Hong Kong

reparations movement, not the suitcases of military yen. This is on the basis that it

was legitimate for the Japanese as occupiers to engage in currency regulation and

exchange rate setting. Excepting such dealings with money, the military necessity

defense does not hold good for private Chinese savings deposits in enemy banks or

money taken in a house-to-house requisition sortie. Before the position of Hong

Kong is addressed it is instructive to consider arguments in favour of an individual-

to-individual reparations model as they figure prominently in the literature.

3 Other approaches to reparations claims

The introduction considered how the Hague Regulations were used in the Sakai trial

as instruments of individual international criminal justice and the first section

essayed the availability of individual-to-state reparations claims under Article 3 of

the Regulations. A substantial body of literature entertains a further possibility,

namely, individual-to-individual claims under Article 3. It has been contentious as

to whether claims are arguable in the case of Japanese proxies such as state-

affiliated private companies operating in zones of occupation (zaibatsu). An

individual’s claim to reparations for loss or damage to property from another

individual is in Zegfeld’s estimation not to be regarded by international lawyers as

purely a matter of private law.67 The concepts of public law in the case of property

in a zone of occupation is Article 3 of Convention (IV) and it is a crucial source of

compensatory principles under which an individual could piggy-back a private

claim to restitution from another individual on the basis of public law.68 A problem

for most Hong Kong claimants is that their claim is against a note-issuing state, not

a Japanese individual proxie or company and hence the emphasis to date on

individual-to-state reparations under Article 3.

3.1 Individual-to-individual claims

Art 14(b) the Treaty of San Francisco gave the Japanese a waiver for war caused

loss and damage in their occupied possessions, or as Togo puts it, the Treaty

67 Zegveld (2010), p. 87.
68 Ibid, p. 101.
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‘‘fundamentally achieved termination of hostilities among the parties and led to the

establishment of diplomatic relations, resolution of territorial disputes, and

determination of all rights and obligations concerning reparations and indemni-

ties.’’69 Article 14(b) has been referred to in a number of Japanese law cases

including one in 2007 in which it was decided that Chinese individuals cannot bring

cases against the Japanese state or companies for reparations most notably in respect

of slave labour claims.70 The Japanese argument that general reparations claims by

individuals against Japanese companies or the state are not justiciable has tended to

cut short contentions under Art 3 of the Hague Regulations.

An individual Chinese claim for loss of property in Hong Kong against the

Japanese government would need to address the bar under Art 14(b) but it is still

theoretically open for one Chinese individual to sue another Japanese person for loss

of property in 1941–1945. The Hiroshima High Court in X et al. v Y71 ruled that ‘‘if

subjects of a country suffer damages from acts committed by a subject of another

country, they are entitled to make a claim against the wrongdoer, which is their

individual right. In principle, it is impossible to abnegate the individual right to

make a claim for damages against the wrongdoer by a treaty between the victims’

country of origin and the wrongdoer’s country of origin’’.72 This statement was

made but the court ultimately rejected the applicant’s claim for damages for forced

labour on grounds of Article 5 1972 Sino-Japanese Communique (addressed at the

end of this section).

3.2 Individual-to-individual claims and the role of states

Levin has noted that the reluctance of Japanese and US federal courts to open up

individual property claims against Japanese businesses is a continuing injustice and that

‘‘the panoply of claims against Japan and Japanese parties arising from wartime acts in

the mid-twentieth century remains a pressing matter of diplomacy, international affairs,

economic and domestic politics for the many nations involved in Imperial Japan’s

fifteen-year wars in Asia and the Pacific’’.73 Casey and Strongin contend that Japanese

individuals in companies who were unjustly enriched by the forced labour of US POWs

in the mines, factories and shipyards of Japan should be brought to account in slavery-

related jus cogens litigation in US federal courts but concede that the courts have

consistently held that they do not have jurisdiction over matters which are state-to-state

in nature.74 Thadhani has argued that, in relation to Pacific War slave labour cases

brought by US nationals, ‘‘policing such violations in the international context, however,

is not within the judicial role of the federal courts, absent a clear mandate on what

constitutes international law and the responsible actors under international law.’’75

69 Togo (2011), p. 343.
70 Ibid, p. 354.
71 Hiroshima High Court, Judgment, July 9, 2004; H.J. (1865) 62 [2004].
72 Ibid, para 7.
73 Levin (2008), pp. 148–49.
74 Casey and Strongin (2000), p. 640.
75 Thandhani (2000), p. 645.
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In the context of claims by Korean comfort women, Kwon summarized the

position of the US federal courts as one which places great weight on (1) the State

Department’s view that wartime issues should be handled at the intergovernmental

level and (2) the view that comfort women class actions raised issues of

international politics not generally justiciable in US courts.76 Zegveld maintains

that an individual right to reparations exists alongside a state’s right and that the

individual right is to have all the consequences of an illegal act wiped out and to re-

establish the victim in the position he or she would in all probability have enjoyed

had the act not occurred.77 Zegfeld avers that, as national criminal law is not suited

to victim compensation claims, civil laws of a nation are the best source of reference

for reparations.78 The domestic civil law approach, however, has its challenges. The

Japanese Civil Code limitation was noted above to be a serious issue for individual-

to-individual claims under the civil laws of Japan. On the occasion that a claim is

brought before a US court, Casey and Strongin recognized that the inability of such

a court to issue an order against the Japanese state means that US civil law is

inoperative for want of jurisdiction.79

3.2.1 The Mainland China issue

As the communist Chinese were not invited to the San Francisco peace talks, it was

left to them to make a separate accommodation much later with Japan in the form of

the Sino-Japanese Communique (1972). Article 5 of the Communique declares that:

[t]he Government of the People’s Republic of China declares that in the

interest of the friendship between the Chinese and the Japanese peoples, it

renounces its demand for war reparation from Japan.

As with Article 3 of Convention (IV) a fierce debate has emerged as to whether

Article 5 allows individual Chinese claims for reparations from individual Japanese.

This is because, as Ming Jin points out, on a literal reading of the communique’s

text it is highly debatable whether the Chinese communist state ever intended ruling

out individual claims against Japanese individuals and companies operating in

mainland Chinese occupation zones.80 Xu and Pu observed that from 2007 onwards

the Japanese courts also increasingly dismissed claims on the basis of their

interpretation of the 1972 Sino-Chinese communique and they also note that there is

a heated debate as to whether this renounced only the claims of the Chinese state to

reparations or those of its individual citizens as well.81 The next section proposes a

side-stepping of both US and Japanese courts in favour of an international tribunal

which shall hear, among other claims, non-Military Yen Chinese savings deposit

cases from Hong Kong.

76 Kwon (2005), p. 650.
77 Zegveld (2010), pp. 81–82.
78 Ibid, 87.
79 Casey and Strongin (2000), p. 645.
80 Ming (2010), p. 4.
81 Xu and Pu (2010), p. 160.
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4 The money of Hong Kong (1941–1945)

In 1941 Hong Kong fell under the baleful rule of the Japanese for three years and

eight months. They called it ‘‘the Captured Territory of Hong Kong’’ and

regarded it as a non-ceded Imperial dependency of Japan to be placed under

martial law. Although Hong Kong suffered terribly during its occupation it is the

pillaging and impoverishment brought by the Japanese that dominates the

memories of the Hong Kong Chinese. The focus on money losses in large part

distinguishes the Hong Kong reparations movement from many of its counter-

parts in East Asia. This is not, however, to pass lightly over the multitude of

wartime atrocities that Hong Kong endured. In the post-surrender days there were

at least 10, 000 rapes of civilian women and girls.82 There were mass executions

at Shek O and Stanley83 and a massacre of townsfolk in Silver Mine Bay.84 Soon

after Resuke Isogai assumed command of Hong Kong in 20 February 1942 there

was instituted a forced migration program which made people without employ-

ment tramp out of Hong Kong starving and penniless to return to their village in

the hinterland. The mass deportations were indiscriminate, included people with

employment and children and continued well into 1945.85 Despite the numerous

atrocities and privations visited on the local population, the enduring legal claim

of Hong Kong people is focused on what happened to their money during the

Occupation. Their particular concern centres on the deliberate policy of the

Japanese to impoverish them through confiscatory currency swaps and by stony

indifference to the fortunes they lost through Yen inflation, especially in cases

when the Yen were proceeds of sale of property derived relatively early in the

Occupation.

The central claim of the Hong Kong claimants is to a proper rate of exchange for

their Military Yen due to the inflation and demonetization of this currency at the end

of the war. It has been reported by the HKRA that around 3,500 Hong Kong families

still hold 0.54 billion Military Yen out of the 1.9 billion issued in Hong Kong by the

Japanese.86 This money was printed on one side, had no serial numbers and was

produced on the cheapest of paper.87 However, this currency was not deposited in a

bank; it was primarily income-in-hand earned by working for the Japanese or others,

or derived from a swap of Hong Kong Dollars or through ill-advisedly selling

chattel or real property for Military Yen. In evaluating the liability of the Japanese it

is necessary to distinguish between depreciating currency and unfavorable exchange

rate swaps on one hand and bank deposits on the other. This is because, as

Benvenisti points out, ‘‘considerable agreement exists among scholars with respect

to the occupant’s power to regulate the local currency and to determine exchange

82 Snow (2004), p. 81 citing Li (1964), p. 111.
83 Snow (2004), p. 186.
84 Hong Kong War Crimes Trial of Kishi Yasuo WO235/993 (25 April 1946).
85 Hong Kong War Crimes Trial of Noma Kennosuke WO235/999 (1 October 1946).
86 Lau, ‘Hong Kong Reparation Association’ Available at http://home.netvigator.com/*hkra2002/

(accessed 15 October 2011).
87 King (1943), p. 70.
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rates.’’88 Therefore, if the policy instruments of Japan were ineffective to contain

price inflation or set confiscatory exchange rates such matters were nevertheless

intra vires its legal power as an occupant.

Bloch noted in 1940 that China had suffered ‘‘a mighty flood of depreciating

money’’ and presaged that, ‘‘monetary reorganization of Far Eastern economic life

begins now to loom as one of the great economic and political problems of any

ultimate settlement of the Far Eastern war.’’89 The circulation of money that became

progressively worthless did cause great impoverishment in China as well as Hong

Kong. But an occupant’s recognized power to act or omit to act to regulate the local

currency acts as an exception to the private property principle by making activities

in the monetary category and intra vires. Let it be assumed for a moment that

individual-to-state reparations claims are generally available due to the breadth of

Article 5 of Sino-Japanese Communique (1972) or Article 3 of Convention (IV).

Even so, if Benvenisti’s averment is followed then currency depreciation and

exchange rate claims have no basis in each of the Northern, central and southern

coastal occupations of China (1937–1945) as well as during the occupation of Hong

Kong (1941–1945). In support of the Chinese view, however, no such prerogative

over currency regulation appears in the text of the Hague Regulations albeit that this

is a rather literal approach to take to the responsibilities of an occupier.

4.1 The suitcases of Yen

The introduction of Military Yen in Hong Kong in early 1942 was as much to sap

the territory of Hong Kong Dollars as it was to provide a unit of currency for

everyday retail and commercial dealings. The money they issued was limp paper

unsupported by bullion. The Japanese made the Yen an unavoidable part of life by

paying the Chinese their wages with it. They further entrenched it by allowing the

military script to be deposited in Chinese-owned banks. Severe price inflation from

late 1943 onwards resulted in wages being able to buy very little in the shops. Much

of Hong Kong’s enfeebled economy became based on labour theft although some

workers demanded to be paid in rice.90

After appropriating large Chinese deposits in enemy-owned banks not refunded

by the end of 1942 and fleecing security deposit boxes of precious metals the

occupiers reasoned that there had to be yet more ways to extract Hong Kong’s

wealth. Despite the deposit losses and restrictions, the Hong Kong Chinese still had

Hong Kong Dollars in hand and quite a lot of them and they did not dare exchange

them for Yen. Under the British, the local Chinese were well practiced at deciding

between participating in or circumventing monetary policy and laissez faire

prevailed for the most part. Under the Japanese however the tendency of the locals

toward disengagement and their inability to slip over the border caused suspicion to

fall them. It was clear that they could not avoid financial transactions with their new

masters entirely and the exchange rate of dollars to yen became progressively

88 Benvenisti (1993), p. 16.
89 Bloch (1940), p. 320.
90 Endacott (1978), p. 160.
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extortionate in favour of the Yen. At first, two Hong Kong Dollars bought one

Military Yen and later in the Occupation the exchange rate was changed to four

Hong Kong Dollars to one Military Yen.91 This was despite the increasing value of

the Hong Kong Dollar which it is thought that the Japanese used to buy military

supplies and equipment.

Donnison noted that when the British returned they had no option but to allow the

depreciating yen to continue in circulation and indeed overprinted yen were issued

by the British Administration as Hong Kong Dollars until sufficient HKD could

arrive.92 The Hong Kong dollars arrived on 11 September 1945 and on 13

September the non-overprinted Military Yen were demonetized.93 In this way, the

Hong Kong Chinese were left holding piles of Japanese paper. They had known for

some time that it was worthless; but now it was officially so. Descendants, and

sometimes original claimants, have held on to the money and it is the basis of the

Hong Kong reparations claim.

4.1.1 Real property and military Yen

For those Chinese who stayed in the formal system of land registration, the most

lamentable aspect of price inflation claims being non-justiciable relates to the

proceeds of sale derived from sales of real property late in the occupation. From 1

June 1943 all transactions had to be in Yen and so those participating in the formal

system of land registration had to hand over bags of the military script in order to

purchase a house. From late 1943 onwards, proceeds from property sold during the

Occupation became increasingly worthless when denominated in Military Yen due

to rampant price inflation.94 The suitcases of Yen held by Hong Kong families to

this day are in significant part the result of this phenomenon.

One heartwarming post-war case serves to illustrate that among the Chinese there

was a sense of fair play as a purchaser conceded that a late Occupation sale of a

property for Military Yen was not ‘for value’ because of the worthlessness of

Military Yen.95 Research has revealed a letter which states that on 20 April 1943

(40 days before the Hong Kong Dollar was declared void by the Japanese) Chan Ng

Shi, a widow, sold her house to Yeung Shu Cheong and Yeung Lai Chiu for $HK

3,200 (equivalent to MY 800). The owners subsequently sold the house on 22 July

1945 (a month before the British returned) for MY 240,000 to Woo Chung Yu but

this assignment was not registered by the Japanese House Registration Office. Woo

Chung Yu sought approval for Yeung Shu Cheong and Yeung Lai to execute a fresh

assignment of the property on 14 January 1946 for $HK3,200. The purchaser in this

case clearly accepted that, having paid in Japanese money, she had no title but she

was in a position at war’s end to pay with hoarded Hong Kong Dollars. There were

91 Snow (2004), p. 153.
92 Donnison (1956), p. 224.
93 Ibid.
94 HKRS 61-9-4, Correspondence, Ford, Kwan & Co (acting for Chang Ng Shi) to The Land Officer,

‘Re: Inland Lot No. 5448; 23, Yiu Wa Street’, 8 January 1946.
95 Ibid.
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thousands of people who, unlike Woo Chung Yu, bought or sold real property

earlier in the Occupation whose proceeds in Yen at the time were for value but who

saw the worth of this money dwindle away to nothing.

4.2 Money in banks

Having relinquished arguments that might be entertained in respect of cash-in-hand

in Military Yen this part of the section investigates the fate of bank deposits in Hong

Kong Dollars and the prospects for their reparation. Stolen non-enemy bank

deposits of Hong Kong Dollars in enemy banks and personal valuables stolen from

safe deposit boxes or houses are in a different category from exchange rate and

depreciating money claims because the occupant’s accepted financial powers are no

defense. The likelihood of their value being recovered is arguably quite good on the

grounds of an occupant’s duty to respect private property under Article 46 of the

Hague Regulations. It is contended below that this is because money theft in house-

to-house requisitions operations, or confiscation of ordinary Chinese savings

deposits in enemy or non-enemy owned banks are much less likely to come within

the pale of military necessity.

4.2.1 Savings deposits

Prior to the Occupation Hong Kong had a vibrant and diverse retail and commercial

banking industry comprised of 16 foreign banks, at least 30 hinhao or local native

banks catering to Chinese small businesses with loan and remittance services and

several new Chinese banks that operated long Western lines.96 During the

Occupation, the policy of the Japanese not to appropriate Chinese savings in

Chinese-owned non-enemy banks was generally followed. However, a cardinal rule

of the new occupiers was that depositors and shareholders of Chinese banks could

have no links with the KMT (the Nationalist Chinese government with whom the

Japanese had been at war with since 1937). Under this policy, the property of an

‘‘ardent adherent of the ChungKing regime’’97 was to be regarded as enemy

property and, in cases of doubt, the depositor was interviewed by a ‘‘Committee for

Judgment of Hostile Character.’’98 To show their sincerity the Japanese confiscated

the funds held by the Bank of China in Hong Kong on this basis.

The analysis here corroborates the view ventured by Goodstadt that the Chinese-

owned banking industry of Hong Kong survived the Occupation because it, ‘‘found

the formulas to survive the Japanese occupation in sufficiently robust shape to

resume normal activities as soon as the hostilities ended’’.99 However, several

thousand Chinese individuals also had deposits in enemy-owned foreign banks and

96 Tsang (2007), p. 60.
97 HKRS165-4-1: ‘Re: Disposal and Management of Properties in Hong Kong Owned by Enemy Nations

and Nationals’ (13 November 1942) In: Papers Relative to Investigation Into Seizure of Property by the

Japanese in the Colony of Hong Kong p. 3.
98 Ibid, ‘Principles of Disposal of Enemy Banks’ (undated) p. 1.
99 Goodstadt (2007), p. 73.
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not a few of these were swallowed up in an enemy bank liquidation conducted by

the Japanese in early 1942.

4.2.2 Non-enemy deposits in Chinese banks

The general policy of the Japanese occupation government toward Chinese-owned

non-Kwomintang affiliated banks was to sequester then refund deposit savings. The

policy of February 1942 stated that: ‘‘deposits of non-enemy banks are to be fully

separated as cash from the funds of liquidated Bank and shifted to Yokohama

Specie Bank’’.100 However, the policy also set up a system of refunds of up to

HK$500 in all cases except when the non-enemy bank deposit exceeded HK$5000

in which case the money remained impounded at the Japanese bank and restrictions

were put in place regarding its withdrawal.101 In 1943 a $300 withdrawal restriction

was placed on former deposits of Hong Kong Dollars and an installment system put

in place.102 The effect of these restrictions on withdrawals, along with strict controls

on new loan business, was to put Chinese banks into hibernation for most of the

Occupation. Determining the extent that (1) small non-enemy bank deposits refund

system actually operated and (2) large non-enemy bank deposits were in practice

confiscated are both important but entirely overlooked reparations issues for Hong

Kong.

One must approach the refund system with circumspection. Throughout the

Occupation the continued high value of the Hong Kong Dollar was never doubted

by the public despite it being subject to confiscatory exchange rates with the Yen

and it being demonetized by the Japanese in 1943; the notion of the Japanese

occupation government doling out hundreds of Hong Kong Dollars to individuals

with the munificent spirit of a refund seems doubtable when valuables in safe

deposit boxes such as gold and platinum were called ‘‘the restricted items’’ and

confiscated.103 Moreover, Hong Kong Dollars from non-enemy bank accounts were

the preferred way of the Japanese to pay for diesel and aviation fuel from the

mainland and ammunition through Macao; that such a resource was quarantined and

given over to its owners would seem improbable.

4.2.3 The Bank of East Asia

The treatment by the Japanese of non-enemy Chinese banks is a useful point of

comparison with the treatment of enemy banks containing savings of non-enemy

Chinese. At the time of the Japanese occupation, the Bank of East Asia (BEA) was

the largest non-Kwomintang affiliated Chinese bank in Hong Kong and it was run

100 Above n 97, ‘‘Detailed Regulations for the Enforcement of ‘The Principle of Disposal of Enemy

Banks’’’ (undated) p. 4.
101 Ibid.
102 Ibid, ‘‘Instructions on Reopening Chinese Banks’’ (undated) para 10.
103 HKMS 174-1-6: ‘‘Army Area Files, Asia—Government General Occupied Hong Kong: April 1942;

Senji Geppo Monthly Wartime Report by Government General in Occupied Hong Kong for April 1942’’

12 (Translated by Mrs Yukiko Burns, University of Tasmania, 21 June 2011).
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along Western lines. It was protected from spoliation by the Japanese because its

depositors, shareholders and management were predominantly non-enemy Chinese.

It did not hurt that it had been founded by two local pro-Japanese tycoons Fung

Ping-shan and Eurasian Kan Tong-po104 along with fellow Eurasian businessman

Sir Shouson Chow. A list of shareholders compiled in 27 September 1941 contains

the names of only a handful of Europeans subscribing to shares. Included were

lawyer Mr JM Armstrong, local businessman Mr JE Joseph and financier Mr AY

Forsyth.105 Yet none of the Westerners held more than JE Joseph’s shareholding of

a mere 274 shares; this shareholding is small compared to the overall shareholding

of the Chinese with some individuals holding several thousand. It is clear that the

bank was set up as a Chinese affair.

But having non-enemy status did not mean that the bank had a completely free

hand. After two years of Japanese occupation, the balance sheet of the bank of 31

December 1943 shows $1,399,650 and capital and bullion, cash in hand, cash in

banks and $4,185,688 in foreign money. It records $386,421 in loan advances and

overdrafts, $3,884 in clean loans and $224,992 in mortgage loans giving it a total

loan commitment of a mere $615,298.106 The BEA was loaning to practically

nobody and the large cash in hand reserves could only mean that there were

withdrawal limitations to prevent a depositor run on the bank. The BEA’s

management was strikingly similar to the stasis mode described by Bell when he

referred to German emergency banks in 1942; such banks were permitted to invest

in commercial bills, advance loans to be recovered after 6 months, take non-interest

bearing deposits, store items of value but were discouraged from accepting new loan

business.107 The Japanese policy on Chinese banks was in the same vein: ‘‘new loan

[sic] will be rendered after obtaining permission of the Economy Department’’.108

The local families with largest shareholdings in the BEA—the Lis, Wongs, Kans

and Fungs—were nowhere recorded as members of the board in the wartime records

of the bank and so it would appear that a new broom was taken to its membership.

Throughout the Occupation the Japanese managed the operation of the bank through

a board of Chinese and Japanese proxies. A record from 20 June 1944 shows that

they had backed a local Chinese businessman, Mr Chow Toi, as its Chairman and

installed 8 Japanese shareholders, despite the bank being subscribed to by an

overwhelming majority of Chinese shareholders during its pre-occupation incorpo-

ration.109 The balance sheet of 31 December 1943 depicts unadventurous bank

which was not participating meaningfully in Hong Kong life. But that a balance

sheet was prepared at all shows the store that the Japanese put in outward

appearance. The right impression had to be made to a passer-by, one of a bank

104 Snow (2004), p. 24.
105 HKRS122-5-26; D&S No 5/21-30, ‘The Bank of East Asia Accounts 1942’. The bank records are in

traditional Chinese and the author is indebted to Dr Guobin Zhu for the pains that he took to translate

them.
106 Ibid.
107 Bell (1942), p. 82.
108 Above n 97, p. 12.
109 Ibid.
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conducting business as usual in an occupied zone on behalf of its predominantly

Chinese shareholders. In 1943 it even posted some nominal profits: $221,439 in

Hong Kong and $43,319 in Shanghai.

4.2.4 Non-enemy deposits in enemy banks

Non-enemy Chinese were kept at arm’s length from most of their savings deposits

in Chinese banks but they were not usually confiscated. The fate of precious metals

in safe deposit boxes of non-enemy Chinese in enemy-owned British and American

banks was altogether different. They were seized and confiscated by the Japanese

authorities and it seems unlikely that large deposits of non-enemy Chinese in the

enemy banks did not also get caught up in the liquidation. The Yokohama Specie

Bank and the Taiwan Bank were commissioned to handle the liquidation on the 3rd

of April 1942 and began with the biggest ten of the sixteen enemy-owned banks:

Hong Kong Shanghai Bank, Chartered Bank, Mercantile Bank, National City Bank,

Chase Bank, American Transport Company Underwriter Bank, Dutch India

Commercial Bank, Holland Commercial Bank and two further banks whose names

proved to be untranslatable110 (but based on the list in the Japanese-compiled

Register of Enemy Properties111 they were the Belgian Bank and the Chartered

Bank of India, Australia and China). The Table 1 shows that the funds formed the

treasury of the occupation government in April 1942.

The Japanese policy guiding the liquidation was not clear on what the occupier

should do with Chinese deposits in enemy banks as it merely says, ‘‘[r]egarding

deposits proper method is to be taken for protection of minor depositors, schools and

Charity Societies’’.112 It was noted above that deposits of over HK$5000 considered

large by the Japanese and such sums were to be given no special exemption from the

Table 1 Current account balance of the military government April 1942

Type Items End of Feb End of March End of April

Scripts Cash 10,118 31,434 Nil

Deposit 563,717 1,065,556 2,272,792

Loans 500,000 Nil Nil

Cost for the incentive goods 56,253 1,167,430 2,176,680

Bond 6,363 24,490 38,654

Hong Kong currency Cash 20,595 142,782 9,325

Deposit 2,081,608 6,158,362 11,102,424

Loans Nil Nil Nil

Cost for the incentive goods 356,593 3,584,289 7,871,045

Bond 63,127 101,949 370,390

Above n 95, p. 14

110 Above n 95, p. 11.
111 HKRS141-19-29-1, Register of Enemy Properties vol 1 (Japanese Occupation Government of Hong

Kong, 1942) p. 16.
112 Ibid, p. 2.
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liquidation. The ‘‘Register of Enemy Properties’’ compiled by the Japanese records

the names of the liquidated banks and their mortgage loans but makes no mention of

the deposit savings held by each. However, Table 1 shows how by the end of April

1942 the Japanese occupation government had taken charge of ordinary savings

deposits in enemy-owned banks to the tune of over HK$ 11 million.

On Japanese state radio it was announced that refund payments on the deposits

from the 16 enemy-owned banks would be suspended on 31 December 1942.113 The

deposit refunds were described as being ‘‘almost completed’’ but that the end-of-

year deadline would be observed even if they had not.114 An indication of the

number of Chinese depositors affected by this is given by the number of Chinese

that were involved in the British-owned Hong Kong and Shanghai Bank (HSBC).

The numbers of depositors are indicated by the administrative arrangements put in

place so that they could recover their house deeds in their safe deposit box in a

hand-back program instituted by the Japanese. They released the boxes in blocks of

198 per day from 13 April to 23 May 1942.115 Assuming that the collectors were

alive and they retrieved their deeds during this time it means there were at least

7326 Chinese customers of HSBC some of whom would have lost other non-deed

valuables in the boxes including gold and platinum. If their enemy bank Hong Kong

Dollar Savings exceeded $5000 withdrawal restrictions would have led to that being

lost on 31 December 1942.

Outright loss of large savings and loss of financial opportunity due to restrictions

placed on their withdrawal should form the basis of the Hong Kong reparation claim

rather than the suitcases of demonetized military notes because of the accepted

powers the Japanese had over monetary affairs as an occupant. The individual-to-

state reparations model that was suggested by Kalshoven should be employed in

support of a claim of non-enemy Chinese who lost money in the liquidation of

enemy-owned foreign banks.

5 Conclusion

According to Moses de facto sovereignty has a basis in effective political power and

actual control which makes acts of private property appropriation of an occupant

permissible.116 In essence, this is a ‘might is right’ idea that is presumably

consistent with the exoneration given by Article 14(b) for Japanese crimes against

non-Kwomintang Chinese privately owned chattels and real property, as well as

POW slavery and comfort women sexual assault claims. This article concludes that,

once Article 14(b) is deemed void rather than have the effect of a blanket

exoneration the preferable approach is to hold that, each time the Japanese state

aligned private property practice with real reasons of military necessity it achieved

113 King (1943), p. 70.
114 Ibid.
115 HKRS165-4-1: ‘‘Instructions on Reopening Chinese Banks—Attached Sheet Hong Kong and

Shanghai Banking Corporation’’ Above n 97, p. 4.
116 Moses (2012), p. 5.
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an occasional sovereignty. Such sovereignty—far from being an overarching carte

blanche for them—is instead a form of piecemeal protection that is only relevant in

instances when a properly construed rule standard and a local practice align to

supply the occupier with a bona fide reason for the confiscation. This approach,

when combined with the recognition of the intra vires status of an occupant’s

monetary policy actions, would sieve claims rather than completely block them as

Article 14(b) does.

Save for the exoneration for loss and damage in occupied territories given to the

Japanese under Article 14(b) of the Treaty of San Francisco the Japanese state is

exposed to liability for its actions against private property as an occupier under the

Hague Regulations. This is so because it transgresses the principle of individual

restitution. If a reason arising from military necessity does not exist an individual

should be able to make an argument for restitution under Article 3 in an appropriate

international forum with a charter for individual-to-state compensation and the

strongest Hong Kong case is reparation for lost Chinese savings deposits in enemy-

owned banks.

In the introduction it was foreshadowed that an alternative to a civil claim is for

international law is to be applied in Japanese domestic courts. It could be argued

that while ever Article 14(b) is regarded as a protective shield from reparations by

Japan and the international community the application of Article 3 of Convention

(IV) in Japan is a remote possibility. Taking that line, the reception of international

law into Japanese municipal law is not an issue that is able to rise for discussion in

Japanese courts as long as Article 14(b) is regarded as valid. However, it will be

recalled from the introduction that in two cases the District Court in Tokyo—the

rulings on the suitcases of military yen and Dutch comfort women—found that it

was not the reception of the Hague Regulations that was contentious but rather the

scope of Article 3 which was thought to be confined to state-to-state claims and was

unable to be used by individuals.

In Ishikida’s study of over 600 reparations cases found that the most common

reason for a claim being dismissed in such courts is that it is deemed the

responsibility of the legislature and not the judiciary to determine an applicable

compensation law.117 Other reasons given against reparation claims by the courts

include Japan’s state immunity under the Meiji Constitution (1889–1946), the

waiver provided by Article 14(b) of the Treaty of San Francisco and the limitation

period of 20 years on Tort claims in Article 724 of the Civil Law.118 It has been

noted that Zegfeld’s argument is that the best way to proceed with reparations is via

the civil law system of the responsible nation.119 This may be a productive path in

some cases but in the case of Japan the limitation imposed by Article 724 cuts out

the possibility of reparations as a civil claim in Japanese courts. This makes it

crucial that the Japanese courts see the light on individual-to-state liability under

Article 3. Such claims need to overcome the lack of an international forum if they

continue to be frustrated in Japanese courts.

117 Ishikida (2005), p. 56.
118 Ibid.
119 Zegveld (2010), p. 87.
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In 1946 the Nüremberg International Military Tribunal observed that the Hague

Convention IV ‘‘undoubtedly represented an advance over existing International

Law at the time of their adoption… but by 1939 these rules… were recognized by

all civilized nations and were regarded as being declaratory of the laws and customs

of war’’.120 Kalshoven showed that this mandate—in the form of Article 3 of

Convention (IV) is a source of individual-to-state reparations. The argument

pursued here that article 14(b) shields Japan from Article 3 claims does not appear

to have impressed itself in the Japanese courts. However, they are unlikely to vary

from their ruling against individual-to-state claims without guidance by the National

Diet. However, the fact that Japanese courts will deal directly with Article 3

arguments and not filter them out through Article 14(b) is an invitation to make an

argument along the lines of Kalshoven.

Apart from hoarding high denomination Hong Kong Dollars or sinking them in

cheap land purchases or dodging stamp duty with informal transfers there was not

much that Hong Kong people could do to protect themselves from the impover-

ishing effect of Japanese rule. The issuance of Military Yen in zones of occupation

best illustrates the heavy subjugation and lack of choice afforded to local peoples in

the Japanese imperial enterprise. The Hong Kong Chinese are quite unlike Gibbon’s

observation of the Greeks under the occupation of the Romans as having ‘‘too much

vanity to adopt foreign institutions’’.121 The Japanese enforced too strongly in their

attitude of racial and cultural superiority for any acceptance of Chinese self-regard.

The economic and political subjugation of the Chinese was as necessary in Hong

Kong as it was in all other places that the Japanese encountered Chinese people. A

strong survival instinct carried by the Hong Kong Chinese required them to bury

their vanity much as they did their Hong Kong Dollars. They waited patiently for

3 years and 8 months until the time to dig was at hand. The confiscated Hong Kong

Dollars that they had in enemy-owned banks and those which they did not hide well

enough in their houses present the strongest cases for a Hong Kong reparations

claim because of the weakness of the military necessity argument. It is time to let go

of the funny money that swamped the territory.

It is hoped that the arguments in this article reinvigorate not only the Hong Kong

claims but those from other jurisdictions on POW slavery and sexual assault of

comfort women that are currently denied on grounds of the purported inability of

Article 3 to sustain individual-to-state claims.
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